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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 31, 1990. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-83) 


Carriers: Duty rate applicable to Canadian vessel repairs under the 
U.S.-Canada Free Trade Agreement. 


Date: April 26, 1990 
File: HQ 110779 
VES-13-18-CO:R:P:C 110779 GV 
Category: Carriers 
Cuter, TECHNICAL BRANCH 
COMMERCIAL OPERATIONS 
Paciric REGION 
1 World Trade Center 
Long Beach, California 90831 


Re: Duty rate applicable to Canadian repairs under the U.S.-Canada 
Free Trade Agreement. 


Dear Sir: 

This is in reference to your memorandum dated January 10, 1990 
(your ref: VES-13-SF:0:C:T (BZ)) attaching a letter, dated Nov- 
ember 3, 1989, from Mr. Ted Kennard, President, B.A. McKenzie & 
Co., Inc., requesting confirmation of his understanding regarding 
the applicability of the staged reductions in the rates of duty for Ca- 
nadian vessel repairs under the U.S-Canada Free Trade 
Agreement. 
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Facts: 

Pursuant to Presidential Proclamation 5923 of December 14, 
1988, to implement the U.S.-Canada Free Trade Agreement, as of 
January 1, 1990, the ad valorem rate of duty for Canadian repairs 
to, and equipment purchases for, vessels subject to 19 U.S.C. 1466 
was reduced from 45 percent to 40 percent. It is the understanding 
of B.A. McKenzie & Co., Inc., that the rate of duty applicable to 
such repairs and equipment purchases is that rate in effect at the 
time of a vessel’s arrival at its first U.S. port following the voyage 
on which such costs were incurred. 

Consequently, it is the understanding of B.A. McKenzie & Co., 
Inc., that in regard to repairs to a vessel in British Columbia, Cana- 
da, prior to January 1, 1990, but not entered until such time as the 
vessel arrives at its first U.S. port on or after January 1, 1990, the 
applicable rate of duty for such repairs will be the 40 percent rate 
in effect as of January 1, 1990. By letter dated November 3, 1989, 
from Mr. Ted Kennard, President, B.A. McKenzie & Co., Inc., to the 
San Francisco Vessel Repair Liquidation Unit, Mr. Kennard re- 
quests confirmation of this understanding. 


Issue: 

Whether the ad valorem rate of duty for Canadian repairs to, and 
equipment purchases for, vessels subject to 19 U.S.C. 1466 as re- 
duced pursuant to the U.S.-Canada Free Trade Agreement, is that 
rate in effect at the time of a vessel’s arrival at its first U.S. port 
following the voyage on which such costs were incurred. 


Law and Analysis: 


Title 19, United States Code, section 1466, provides in pertinent 
part for payment of duty in the amount of 50 percent ad valorem on 
the costs of foreign repairs to vessels documented under the laws of 
the United States to engage in the foreign or coastwise trade, or 
vessels intended to engage in such trade. 

Pursuant to Presidential Proclamation 5923 of December 14, 
1988, effective January 1, 1989, all such costs are dutiable at a rate 
of 45 percent ad valorem and shall decrease at 5 percent increments 
on January 1 in each successive year until January 1, 1998, when 
the duty on Canadian work assessed pursuant to 19 U.S.C. 1466 will 
be eliminated. 

Section 4.14(aX1), Customs Regulations (19 CFR 4.14(aX1)) pro- 
vides, in part, that, “Liability for declaration, entry, and payment 
of duties accrues at the time of first arrival of the vessel in a port in 
the United States.” (emphasis added) It should be noted, however, 
that Customs has long held that for purposes of 19 U.S.C. 1466, duty 
attaches at the date foreign repairs were made and/or foreign equip- 
ment was purchased (see C.I.E. 114/49). 

Accordingly, notwithstanding the date of first arrival of a vessel 
subject to 19 U.S.C. 1466, the applicable rate of duty regarding ex- 
penses of Canadian vessel repairs and equipment purchases is that 








U.S. CUSTOMS SERVICE 3 


rate effective on the date such repairs were made and such equip- 
ment was purchased. Therefore, the repairs to the subject vessel ref- 
erenced above are subject to the dutiable rate of 45 percent if those 
repairs were performed on or after January 1, 1989, yet prior to 
January 1, 1990. In the event the repairs were performed prior to 
January 1, 1989, they would be subject to a 50 percent ad valorem 
rate of duty (i.e., that rate in effect prior to the implementation of 
the staged reductions set forth in Presidential Proclamation 5923). 
Holding: 

The ad valorem rate of duty for Canadian repairs to, and equip- 
ment purchases for, vessels subject to 19 U.S.C. 1466 as reduced 
pursuant to the U.S..Canada Free Trade Agreement, is not that 
rate in effect at the time of the vessel’s arrival at its first U.S. port 
following the voyage on which such costs were incurred, but rather 
that rate in effect on the date such repairs were made and equip- 
ment was purchased. 7 


(C.S.D. 90-84) 


Carriers: The use of a U.S.-flag vessel in passenger service between 
Canadian ports on the Great Lakes and U.S. ports of call on the 
Great Lakes. 

Date: April 18, 1990 

File: HQ 110840 

VES-3-02 CO:R:P:C 110840 LLB 
Category: Carriers 

MILTON J. STICKLES, JR., Esa. 

CADWALADER, WICKERSHAM & TAFT 

Washington, D.C. 20036 


Re: Applicability of the United States documentation laws restrict- 
ing the use of vessels in the coastwise and Great Lakes trades, to 
the use of a passenger vessel documented with a registry. 


Dear Mr. STIcKLEs: 

This is in response to your letters of February 7 and April 9, 1990 
in which you request a ruling on the use of the U.S.-flag vessel Vic- 
torian Empress in passenger service between Canadian ports on the 
Great Lakes, with the possibility of intermediate U.S. ports of call 
on the Great Lakes. 

Facts: 

By letter of December 12, 1989 (Ruling No. 110619), Customs 
ruled on the proposed use of the U.S.-flag vessel Colonial Explorer 
in passenger carriage itineraries between the ports of Kingston, On- 
tario, aud Clayton, New York. The vessel was to be operated under 
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a registry endorsement by a corporate owner which did not meet 
the citizenship requirements of 46 U.S.C. App. 802. The December 
ruling held that a vessel documented with a registry may not en- 
gage in passenger transportation on the Great Lakes and their trib- 
utary and connecting waters between points in the U.S. and Cana- 
da, by virtue of the restrictions imposed under 46 U.S.C. 12107(b). 

In the present matter, the Colonial Explorer has been renamed 
Victorian Empress. As before, the citizenship requirements under 
46 U.S.C. App. 802 cannot be satisfied and the vessel is documented 
with a registry endorsement pursuant to 46 U.S.C. 12105. Itinerary 
adjustments have been made since the prior request was considered, 
and the proposed movements would begin and end in Canada, with 
ports of call in the U.S. being made under the following 
circumstances. 


(a) for safety, when in peril; 


(b) for supplies or repairs or other services, or to sign on or dis- 
charge crew members, while in ballast or with passengers who 
stay aboard during the port call; and 


(c) for an intermediate port call with passengers embarked in 
Canadian ports and who will disembark in Canadian ports. A 
typical voyage would be of four to eight days duration and in- 
volve five to ten calls at Canadian ports, including the port or 
ports of embarkation and disembarkation, and one or two inter- 
mediate calis at U.S. ports. Passengers would go ashore at U.S. 
ports for approximately one and one-half hours to shop or to 
visit museums, historical sites and recreational facilities, but 
would neither begin nor terminate their passage at a U.S. port. 
Activities described in paragraph (b) might also take place dur- 
ing a port call of this nature. 


Issue: 


Whether a U.S.-flag vessel documented with a registry endorse- 
ment may operate in Great Lakes Canada to Canada passenger ser- 
vice, with intermediate temporary calls in United States Great 
Lakes ports. 


Law and Analysis: 


Under section 12107 of title 46, United States Code (46 U.S.C. 
12107), as amended by the Act of December 12, 1989 (Pub. L. 
101-225, Sec. 301): 


** 


only a vessel for which a certificate of documentation with 
a Great Lakes endorsement is issued may be employed on the 
Great Lakes and their tributary and connecting waters in trade 
with Canada. (Emphasis supplied) 


The coastwise passenger transportation statute, codified in sec- 
tion 289 of title 46, United States Code Appendix (46 U.S.C. App. 


289), as interpreted in concert with the coastwise laws generally (46 
U.S.C. App. 883, and 46 U.S.C. 12106 and 12110), prohibits the 
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transportation of passengers between coastwise points on vessels 
not properly admitted to that service. The statute is triggered when 
passengers embark at one coastwise point and disembark (termi- 
nate their voyage) at another. The February 7, 1990, ruling request 
expends considerable effort to distinguish between coastwise pas- 
senger transportation and the proposed transportation here under 
consideration. Unquestionably, the present matter does not contem- 
plate a coastwise transportation of passengers subject to the section 
289 prohibitions. 

Notwithstanding the concerted effort made to distinguish coast- 
wise trade from the contemplated itinerary, the April 9, 1990, fol- 
low up correspondence, asks us to apply the same principles appli- 
cable to coastwise trade or foreign trade to the contemplated Great 
Lakes venture. We are requested to find that the mere calling at in- 
termediate, non-final-destination ports is not in the contemplation 
of the statute because such port calls do not constitute movement 
“in trade with Canada.” 

As concerns vessels documented under the U.S.-flag, section 
12107, as amended, creates a unique operating arena for vessels in 
trade with Canada in the Great Lakes, reserving that trade for 
those with a Great Lakes endorsement. The impression is ines- 
capable that by creating a special class of documentation for Great 
Lakes service, the Congress intended to draw distinctions between 
such service and others (coastwise trade and foreign trade). Where- 
as it is true that the coastwise trade passenger statute would not 
prohibit the movement between and temporary discharge of for- 
eign-origin passengers at coastwise points by non-coastwise-quali- 
fied vessels operating other than in the Great Lakes, the same can- 
not be said for U.S.-flag vessels on the Great Lakes. This has al- 
ready been partially established by our ruling number 110619 
which found the movement of passengers on a U.S.-flag registry ves- 
sel to be violation of section 12107 when those persons embark in 
Canada and disembark in the U.S. This is a radical departure from 
the rules which govern passenger transportation from abroad, else- 
where than in the Great Lakes. 

Section 12107, as amended, leaves undefined the phrase “in trade 
with Canada”, the interpretation of which is central to the issue at 
hand. It is clear that trade with Canada indicates trade between our 
two countries, not necessarily originating in the United States (as 
evinced by our ruling number 110619). 

If given its commonly accepted meaning, the term “trade” means 
“* * * earning ones living; * * * commerce * * *” (Webster’s New 
World Dictionary, Second College Edition, 1968). Certainly the 
“commerce” aspect of a venture which proposes to deliver Canadian 
shoppers to American ports can be recognized. 
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An appropriate means of determining the status of vessels arriv- 
ing in the United States is provided by reference to the laws gov- 
erning their formal entry. Section 434, Tariff Act of 1930, as 
amended (19 U.S.C. 1434), provides that: 


Except as otherwise provided by law and under such regula- 
tions as the Commissioner of Customs may prescribe, the 
master of a vessel of the United States arriving in the United 
States from a foreign port or place shall * * * make formal en- 
try of the vessel * * * 


The exemptions provided by law appear in section 441, Tariff Act of 
1930, as amended (19 U.S.C. 1441), which, in relevant part, exempts 
from formal entry: 
Vessels arriving in distress or for the purpose of taking on 
[bunkers], sea stores, or ship’s stores and which shall depart 
within twenty-four hours after arrival without having landed 
or taken on board any passengers * * * 


This provision relates directly to the previously listed conditions 
under which the Victorian Empress would seek to enter US. ports, 
and establishes that only where entering for safety reasons or for 
supplies would formal entry be unnecessary. This is because under 
these special circumstances, the vessel would not be arriving in a 
trade context. In the remainder of the proposed circumstances, the 
vessel is arriving in trade with Canada, enjoying the revenues gen- 
erated from the carriage of passengers induced to book passage on 
voyages which include sojourns in US. ports, just as the U.S. econo- 
my also benefits from the voyages. 

The vessel documentation laws are consistent in regard to trades 
on the Great Lakes if they are understood to permit coastwise trade 
only by those U.S. vessels properly documented therefor, and trade 
involving both U.S. and Canadian ports (trade with Canada) only by 
those U.S. vessels documented with a Great Lakes endorsement. 
(Note that under section 12107, only a vessel qualified for a coast- 
wise license may obtain a Great Lakes endorsement on its docu- 
ment). Of course, vessels documented for either of these trades 
could qualify for the other. 

Holding: 

Vessels of the United States operating on the Great Lakes, be- 
tween the U.S. and Canada in either direction, must possess a Great 
Lakes endorsed document under 46 U.S.C. 12107. American-flag 
vessels arriving at U.S. Great Lakes ports from Canadian Great 
Lakes ports, are engaging “in trade with Canada” if they are re- 
quired to make formal vessel entry under 19 U.S.C. 1434. 

In light of foregoing, the U.S.-flag registry vessel Victorian Em- 
press may not engage in passenger carriage on the Great Lakes 
with stops in U.S. ports. 
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(C.S.D. 90-85) 


Carriers: The coastwise laws, transportation of persons and equip- 
ment between coastwise points. 


Date: April 12, 1990 
File: HQ 110967 
VES-3—02 CO:R:P:C 110967 LLB 
Category: Carriers 
Mr. Rospert W. McCormick 
OPERATIONS MANAGER 
WESTERN ALASKA ConrTRACTORS, J.V. 
6120 A Street 
Anchorage, Alaska 99518-1817 


Re: Applicability of the coastwise laws to the transportation of cer- 
tain persons and equipment via hovercraft between coastwise 
points. : 

Dear Mr. McCormick: 

Reference is made to your letter of April 4, 1990, in which you re- 
quest that we provide a ruling on the possible applicability of the 
coastwise transportation of persons and equipment within Prince 
William Sound, Alaska. 


Facts: 


It is proposed that workmen and their equipment be transported 
between coastwise points within the confines of Prince William 
Sound aboard a foreign-built hovercraft of less than 5 net tons. The 
workmen transported would all be employees of the owner and/or 
operator of the hovercarft and it would be operated under one of 
two circumstances: 


1. A US. citizen would own and operate a foreign-built hover- 
craft, and would transport his own employees and their equip- 
ment to and from coastwise worksites ashore. 

2. A US. citizen would bareboat charter and operate a for- 
eign-owned and foreign-built hovercraft. Persons transported to 
shore-side worksites would be employees of the bareboat char- 
ter party operating the hovercraft, and wouid be accompanied 
by their work equipment. 


Issue: 

Whether the transportation of workmen and their equipment be- 
tween coastwise points on a non-coastwise qualified hovercraft of 
less than 5 net tons, either owned by or bareboat chartered to a 
USS. citizen, is prohibited under the coastwise laws. 


Law and Analysis: 


The Customs Service has held that hovercraft are considered 
“vessels” for purposes of the navigation laws, of which the coastwise 
passenger statute is one (see T.D. 56390(1), April 8, 1965). This Trea- 
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sury Decision remains a viable statement of agency policy, having 
been consistently cited since its issuance (Ruling Letter 104772, dat- 
ed October 12, 1980). It is settled, therefore, that hovercraft are 
“vessels.” 

Generally, the laws referred to as the coastwise laws (e.g., 46 
U.S.C. App. 289 ad 883, and 46 U.S.C. 12106, and 12110) prohibit 
the transportation of merchandise or passengers between points in 
the United States embraced within the coastwise laws by any vessel 
other than a vessel built in, properly documented under the laws of, 
and owned by citizens of the United States (i.e., a coastwise-quali- 
fied vessel). Points embraced within the coastwise laws include all 
points within the territorial and navigable waters of the United 
States. The United States territorial waters consist of the territorial 
sea defined as the belt, 3 nautical miles wide, adjacent to the coast 
of the United States and seaward of the territorial sea baseline. 

Pursuant to section 67.11-1, Coast Guard Regulations (46 CFR 
67.11-1) vessels which are of less than 5 net tons cannot be docu- 
mented under the United States flag by the Coast Guard. However, 
qualified vessels of less than 5 net tons are not precluded from en- 
gaging in the coastwise trade simply because they cannot be docu- 
mented under the laws of the United States. Section 4.80(a), Cus- 
toms Regulations (19 CFR 4.80(a)), lists the requirements for vessels 
which are qualified to engage in the coastwise trade. Subparagraph 
(2) of this section (19 CFR 4.80(a)(2)) provides that no vessel exempt 
from documentation (e.g., of less than 5 net tons) shall transport 
any passengers or merchandise between United States coastwise 
points unless the vessel is owned by a citizen of the United States 
and is entitled to or, except for its tonnage, would be entitled to be 
documented with a coastwise license. 

Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides, in pertinent 
part, that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- 
ry amount up to the value thereof as determined by the Secre- 
tary of the Treasury, or the actual cost of the transportation, 
whichever is greater, to be recovered from any consignor, seller, 
owner, importer, consignee, agent, or other person or persons so 
transporting or causing said merchandise to be transported), be- 
tween points in the United States * * * embraced within the 
coastwise laws, either directly or via a foreign port, or for any 
ats of the transportation in any other vessel than a vessel 

uilt in and documented under the laws of the United States 
and owned by persons who are citizens of the United States 
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That passenger coastwise law, 46 U.S.C. App. 289, provides that: 


No foreign vessel shall transport passengers between ports or 
places in the United States, either directly or by way of a for- 
eign port, under a penalty of $200 for sail passenger so trans- 
ported and landed. 


Pursuant to 46 U.S.C. 12106 and 12110 and their predecessors (46 
U.S.C. 651 and 65m and, before them, 46 U.S.C. 11) and consistent 
with 46 U.S.C. App. 883, the coastwise merchandise law, the Cus- 
toms Service has consistently held that the prohibition in 46 U.S.C. 
App. 289 applies to all non-coastwise-qualified vessels. 

Under a bareboat or demise charter, the owner relinquishes com- 
plete control and management to the charterers for the charter pe- 
riod. If the owner retains any degree of management or control, 
however slight, the charter is a time or voyage charter. The decisive 
factor is whether complete control and management has been sur- 
rendered by the owner to the charterers so that for the charter peri- 
od the charterers are in effect the owners pro hac vice (i.e., for this 
turn; for this one particular occasion). 

Certain facts are clear in this matter: 


1. It is intended that the hovercraft will engage in travel be- 
tween points embraced within the coastwise laws. 

2. The hovercraft in question may not qualify to transport 
passengers or merchandise in the coastwise trade by virtue of 
being constructed abroad. 

3. If operated under a true bareboat charter, the American 
vessel operator would be considered the owner for purposes of 
the coastwise transportation statutes. 


In light of these findings, it remains to be determined whether ei- 
ther “merchandise” or “passengers” would be transported between 
coastwise points. 

The term “merchandise,” as used in 46 U.S.C. App. 883, is not de- 
fined for purposes of that provision. We have used the definition of 
“merchandise” found in section 40l(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1401(c)) in our administration of section 883. 
“Merchandise” is defined in section 1401(c) as meaning “goods, 
wares, and chattels of every description, and [including] merchan- 
dise the importation of which is prohibited * * *.” More specifically, 
in Headquarters Decision 105061, dated May 7, 1987, we held that 
construction equipment and materials constituted merchandise and 
could not be transported in a foreign-built, foreign-flag barge under 
section 883. Finally, we have held that it is immaterial that cargo 
transported may be owned by the vessel owner for purposes of sec- 
tion 883. Headquarters Decision 109649, 08-1-88. 

Under section 4.50(b), Customs Regulations (19 CFR 4.50(b)), a 
passenger within the meaning of the coastwise laws is defined as 
“any person carried on a vessel who is not connected with the oper- 
ation of such vessel, her navigation, ownership or business.” 
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As can be seen, there is no requirement that persons transported 
be charged either directly or indirectly for passage. Persons on com- 
mercial (non-pleasure) vessels are considered passengers unless they 
enjoy some status which ties them intimately to the operation, navi- 
gation, ownership, or business of the vessel. This means that it is 
not sufficient that they might have some direct link to a business 
which may, as part of its enterprise, find it necessary to operate a 
vessel. For example, the employees of a construction firm whose 
owner happens to utilize a vessel in the course of business, would be 
considered passengers when transported point to point. This is so 
because, although they have a direct relationship with the compa- 
ny, they have no such connection with the vessel. 


Holding: 

A non-coastwise-qualified hoverbarge of less than 5 net tons, ei- 
ther owned and aperated by or bareboat chartered and operated by 
a US. citizen, may not be operated in the coastwise transportation 
of employees of the company operating the vessel. Neither may the 
employees’ work equipment be so transported. Such proposed trans- 
portation of passengers and merchandise is prohibited under 46 
U.S.C. App. 289 and 883, respectively. 


(C.S.D. 90-86) 


Valuation: Commissions paid to a company related to the importer 
in exchange for services concerning the purchase of merchandise 
from related foreign manufacturers. 


Date: April 26, 1990 
File: HQ 544110 
VAL CO:R:C:V 544110 DHS 
Category: Valuation 
District Director oF Customs 
JFK INTERNATIONAL AIRPORT 


Re: Application for further review of protest No. 1001-5—00398. 


Dear Sir: 

The above referenced protest and application for further review 
concern the dutiability of certain commissions paid to a company 
related to the importer in exchange for the services in aiding in the 
purchase of merchandise from related foreign manufacturers. Also, 
in issue is whether payments made for quota are includable in the 
transaction value of imported merchandise under section 402(b) of 
the Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979 (TAA). 
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Facts: 


Pursuant to the facts presented, Jones Apparel Group, Inc. (here- 
inafter the importer) has contracted with Richfield Merchandise As- 
sociation located in New York (hereinafter referred to as RM-NY) 
to perform the services of a buying agent as well as procure quota 
necessary for exportation. 

The facts indicate that the agent purchases merchandise for the 
importer from Pine Link Knitting Factory, Sunny Knitting Factory 
and other factories not in issue. These factories sell to agents and 
companies other than the importer. 

According to the importer, RM-NY is wholly owned by one indi- 
vidual. Neither RM-NY nor its sole shareholder possess any finan- 
cial interest in any factory or receive any remuneration from the 
factories. The importer contends that neither RM-NY or its princi- 
pal are related to any factory. 

In order to procure quota for the importer, RM-NY utilizes the 
services of Richfield Merchandise Limited in Hong Kong (hereinaf- 
ter referred to as RM-HK). The importer would periodically ad- 
vance a sum of money to RM-HK in order to procure quota in bulk 
for the importers account. The amount to be purchased was based 
upon projections made by the importer rather than on a shipment 
by shipment basis. The quota purchased was then transferred to 
RM-HkK. The importer states that the quota was always purchased 
at arm’s length from unrelated factories or brokers. The importer 
states that the quota was used to effect the exportation of merchan- 
dise produced in factories other than those involved in RM-NY’s 
buying services. An inventory of the quota was maintained by the 
importer according to the transfer application evidencing the 
purchase. A buying agency agreement has been submitted in sup- 
port of the agency. 

According to information obtained by the port, in an interview 
with the importer on September 11, 1984, RM-NY owns 50% of 
RM-HK. RM-HK owns Pine Link Knitting Factory and Sunny 
Knitting Factory. RM-HK is listed as the quota holder. Poon Yiu 
Joe, an official of these companies, has placed his name and signa- 
ture on: the manufacturer’s declaration as manager of Pine Link 
Knitting Factory, the commercial invoice from Pine Link Knitting, 
the export license as the quota holder and exporter, as well as the 
exporter and principal officer of Pine Link Knitting Factory, the 
special customs invoice as cfficia! of Pine Link Knitting, and the 
statement of quota sheet from RM-HK. Further, RM-HK and Pine 
Link Knitting have the same address and telephone number. Addi- 
tionally, the information provided indicates that RM-HK has no 
employees and generates no income. Invoices indicating RM—-HK as 
the seller have been submitted. 
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Based upon this information, it is the position of the import spe- 
cialist at JFK that RM-HK, Pine Link Knitting Factory and Sunny 
Knitting Factory are all the same company for purposes of deter- 
mining the dutiability of quota. 

The importer’s claim is that the agent, quota holder and the man- 
ufacturer are three separate parties and that no relationship exists 
between them for Customs purposes. 


Issue: 
Are the activities performed by an agent who is related to the 
manufacturer sufficient to conclude that a buying agency exists? 
Are payments for quota charges paid to RM-HK by the importer 
includable in the transaction value of the merchandise? 


Law and Analysis: 


We have assumed that transaction value is the applicable basis of 
appraisement. Transaction value is defined in section 402(b\1) of 
the TAA as the price actually paid or payable for the merchandise 
plus amounts for the items enumerated in section 402(b\(1). Buying 
commissions are not specifically included as one of the additions to 
the “price actually paid or payable.” The “price actually paid or 
payable” is more specifically defined in section 402(b)(4)(A) as: 


The total payment (whether direct or indirect * * *) made, or to 
be made, for imported merchandise by the buyer to, or for the 
benefit of, the seller. 


It is clear from the statutory language that in order to establish 
transaction value one must know the identity of the seller and the 
amount actually paid or payable to him. As stated in HRL 542141 
(TAA #7), dated September 29, 1980, ‘* * * an invoice or other doc- 
umentation from the actual foreign seller to the agent would be re- 
quired to establish that the agent is not a seller and to determine 
the price actually paid or payable to the seller. Furthermore, the to- 
tality of the evidence must demonstrate that the purported agent is 
in fact a bona fide buying agent and not a selling agent or an inde- 
pendent seller.” 

In order to view the relationship of the parties as a bona fide buy- 
ing agency, Customs must examine all the relevant factors. J.C. 
Penney Purchasing Corporation et al. v. United States, 80 Cust. Ct. 
84, C.D. 4741 (1978), 451 F. Supp. 973 (1983); United States v. Knit 
Wits (Wiley) et. al., 62 Cust. Ct. 1008, A.R.D. 251 (1969). The prima- 
ry consideration, however, “is the right of the principal to control 
the agent’s conduct with respect to the matters entrusted to him.” 
Dorf Int’l Inc., et al. v. United States, 61 Cust. Ct. 604. A.R.D. 245, 
291 F. Supp. 690 (1968). The degree of discretion granted the agent 
is an important factor. New Trends Inc. v. United States, 10 CIT 
637, 645 F. Supp. 957 (1986). The business ties between the manu- 
facturer and the agent are not necessarily determinative of the sta- 
tus of the commissions the importer paid the agent but the question 
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must be determined by the full circumstances as revealed by the ev- 
idence at hand. Bushnell v. United States, C.A.D. 110 (1973). The 
plaintiff bears the burden of proof to establish the existence of a 
bona fide agency relationship and that the charges paid were bona 
fide buying commissions. Monarch Luggage Company, Inc., v. Unit- 
ed States, 13 CIT ——, Slip. Op. 88-91 (1989). 

The Court of International Trade in the case of New Trends Inc., 
supra, set forth several factors upon which to determine the exis- 
tence of a bona fide buying agency. These factors include: whether 
the agent’s actions are primarily for the benefit of the importer, or 
for himself; whether the agent is fully responsible for handling or 
shipping the merchandise and for absorbing the costs of shipping 
and handling as part of its commission; whether the language used 
on the commercial invoices is consistent with the principal-agent re- 
lationship; whether the agent bears the risk of loss for damaged, 
lost or defective merchandise; and whether the agent is financially 
detached from the manufacturer of the merchandise. 

The above-stated factors have been determining factors applied 
by the courts to deny the existence of a buying agency relationship 
in New Trends, Inc., supra, Jay-Arr Slimwear, Inc. v. United States, 
—— CIT ——,, Slip Op. 88-21 (1988), Rosenthal-Netter, Inc. v. Unit- 
ed States, —— CIT ——, Slip Op. 88-9 (1988). 

The burden of proof is placed upon the importer to prove that a 
bona fide buying agency in fact exists. This burden is greater under 
the circumstances since the evidence submitted proves that RM—-NY 
is related to RM-HK. It is our opinion that the importer has not 
met this burden of proof. The fact that the documentation required 
of the agent, the manufacturer and the quota holder are all signed 
by the same individual is one indication that the agent is not acting 
solely on behalf of the importer. There is no evidence that the im- 
porter visited the factories or purchased from any manufacturer 
other than those related to the proposed agent. Invoices have been 
submitted which show RM-HK as the manufacturer. The evidence 
indicates that RM-HK has been established solely to acquire quota 
for RM-NY. We find that the importer has not proved that the rela- 
tionship between RM-NY and RM-HK does not encroach upon the 
principal-agent relationship. Therefore, we cannot find that the im- 
porter exercised the requisite amount of control over the agent. The 
actions of RM-NY are those performed by a seller of merchandise 
and not as an agent. Therefore, the commissions paid to the agent 
are dutiable selling commissions. 

With respect to the payments for quota, it has consistently been 
the position of the Customs Service that quota charges are part of 
the “price actually paid or payable for the merchandise when sold 
for exportation to the United States,” if the quota is purchased from 
the seller. We therefore, find that the payments paid to RM-HK for 
the quota are dutiable. 











14 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 33, AUGUST 15, 1990 


Holding: 

In view of the foregoing, we conclude that the commissions paid 
to RM-NY are dutiable selling commissions. Furthermore, the pay- 
ments made to RM-HK to acquire quota on behalf of the importer 
are dutiable as part of the transaction value since the payments 
were made to the seller. You are directed to deny the protest in full. 
A copy of this decision should be attached to the Form 19, Notice of 
Action, to be sent to the protestant. 





(C.S.D. 90-87) 


Classification: Duty-free treatment under general note 3(a\iv), 
3(cXiv), HTSUSA, for slippers. 
Date: April 9, 1990 
File: HQ555431 
CLA-2 CO:R:C:V 555431 DSN 
Category: Classification 
JouN M. PETERSON, ESQUIRE 
NEVILLE, PETERSON & WILLIAMS 
39 Broadway 
New York, New York 10006 


Re: Duty-free treatment for slippers. 


Dear Mr. PETERSON: 

This is in response to your letters of June 20, and September 11, 
1989, and February 1, 1990, on behalf of Aris-Isotoner, Inc., con- 
cerning duty-free treatment under General Note 3(a\iv) (insular 
possessions), and General Note 3(c\iv) (U.S.-Israel Free Trade Area 
Agreement), Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), for certain slippers to be imported from a U.S. 
insular possession or Israel. Samples were submitted for 
examination. 


Facts: 

According to your submissions, the samples at issue are women’s 
“comfort slippers” which consist of a terry cloth upper, a plastic 
midsole, and a split leather outersole. You state that five basic 
materials will be used in the manufacture of these slippers. They 
are as follows: 


1. terry cloth material originating in the U:S.; 
2. foam plastic originating in the Philippines; 
3. leather, described as “‘pigsplit”, originating in Yugoslavia; 
4. textile ribbons originating in the U.S.; and 

5. elastic ribbons originating in the Philippines. 
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The above materials would be delivered, for example, in bulk 
form, such as in rolls, sheets, etc., to a manufacturing facility in the 
Philippines. You state that the manufacturing operation would be- 
gin in the Philippines and that further processing would be con- 
ducted in a U.S. insular possession or Israel. 

In addition, you propose an alternative manufacturing process in 
which the Philippines would not be the first stage of the operation. 
Instead, the manufacturing operation would commence in an insu- 
lar possession of the U.S., and would then continue in the Philip- 
pines before being returned to the insular possession for finishing 
operations. 

Regarding the first proposed manufacturing process, the initial 
steps in the manufacture of the slippers would be performed in the 
Philippines and consist of the following: 

(a) The textile material is die-cut into fabric “tranks”. The 
pigsplit leather and the foam plastic material is then die-cut into 
the shape of slipper soles, and the elastic and textile ribbons are cut 
to length. 

(b) The already cut plastic midsole is then joined with the use of 
adhesive to the leather outersole. 

(c) The fabric upper is sewn together at the heel and around the 
top aperture which will become the opening of the slipper. 

(d) The elastic is then inserted through the underside of the upper 
opening and sewn into place along with the textile ribbon. 

(e) The fabric label is attached to the inside of the upper and the 
textile ribbon is tacked in the shape of a bow on the top of the 
upper. 


This completes the manufacturing process in the Philippines, re- 
sulting in the creation of three components of the slippers: an un- 
formed, unlasted textile upper, die-cut textile insole, and a leather/ 
foamed plastic outersole. These comporents would then be exported 
to either a U.S. insular possession or to Israel. 

The processing to be performed in the U.S. insular possession or 
Israel consists of joining the leather/plastic sole to the fabric upper 
on a last and sewing along both sides, leaving the front of the slip- 
pers open. The inner sole is then inverted and the toe of the slippers 
are stitched closed. Before the slippers are packed for direct ship- 
ment to the US., a final examination and certain quality control 
measures are implemented. 

The alternative manufacturing process in similar to that de- 
scribed above, except that instead of all the components being sent 
initially to the Philippines, the U.S. terry cloth material will be 
shipped in bulk from the US. to a U.S. insular possession. In the in- 
sular possession, the textile material is die-cut into fabric “tranks”, 
which are then shipped to the Philippines for further assembly. 

In the Philippines, the “tranks” are sewn into partially completed 
uppers. The heel would be closed around the top aperture and elas- 
tic would be inserted and sewn into place. The toe area would re- 
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main open. In addition, the textile ribbon would be tacked into a 
bow. The merchandise would then be returned to the insular posses- 
sion, whereupon it would be joined with other components into the 
finished slipper. 

The merchandise which is the subject of this request is a complet- 
ed women’s slipper and, therefore, is classifiable under subheading 
6404.19.7060, HTSUSA, which provides for footwear with outer so- 
les of rubber, plastics, leather or composition leather and uppers of 
textile materials, other, house slippers for women. This is a U.S.- 
Israel FTA eligible provision. 


Issues: 

1. In regard to the first proposed scenario, whether the operations 
performed in either a U.S. insular possession or Israel entitle the 
slippers to duty-free entry under General Note 3(a)(iv), or General 
Note 3(cXiv), HTSUSA. 

2. Whether the alternative manufacturing operations, involving 
processing in a U.S. insular possession, further manufacturing in 
the Philippines, and finishing operations in a U.S. insular posses- 
sion, entitle the slippers to duty-free entry under General Note 
3(aXiv), HTSUSA. 


Law and Analysis: 


1. Issue One: 

Under General Note 3(aXiv), HTSUSA, goods imported from an 
insular possession may enter the customs territory of the U'S. free 
of duty if they: 

(1) Are manufactured or produced in the possession; 

(2) Do not contain foreign materials which represent more 
than 70 percent of the goods’ total value (or more than 50 per- 
cent with respect to textile and apparel articles subject to tex- 
tile agreements, and other goods described in section 213(b) of 
the Caribbean Basin Economic Recovery Act) (CBERA); and 

(3) Come directly to the customs territory of the U.S. from 
the possession. 


Since footwear is not considered an eligible article entitled to du- 
ty-free treatment under the CBERA, the foreign materials making 
up the merchandise at issue may not represent more than 50 per- 
cent of the slippers’ appraised value. Assuming, for purposes of this 
ruling, that the slippers comply with the above value-content re- 
quirement, then the only issue to be determined in regard to the 
first manufacturing scenario is whether the merchandise at issue is 
a “product of’ the U.S. insular possession. 

As noted in your submissions, materials imported into an insular 
possession become a “product of” the possession if they are substan- 
tially transformed there. In other words: 
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“the question * * * is whether operations performed on prod- 
ucts in the country of exportation are of such a substantial na- 
ture to justify the conclusion that the resulting product is a 
manufacture of that country. ‘Manufacture implies a change, 
but every change is not a manufacture * * * there must be a 
transformation; a new and different article must emerge hav- 
ing a distinctive name, character or use.’” Ferrostal Metals 
Corporation v. United States, 664 F. Supp. 535, 537 (CIT 1987) 
(quoting Anheuser-Busch Association v. United States, 207 US. 
556, 562 (1908). 


You claim that the joining of the unlasted, unformed uppers to 
the outersoles in the insular possession constitutes a substantial 
transformation. Our previous rulings on this issue substantiate 
your claim. In Headquarters Ruling Letter 056512 dated June 6, 
1979, we held that uppers which were cut and stitched in the Do- 
minican Republic and then sent to Puerto Rico where they were 
lasted and bottormed into complete footwear, were substantially 
transformed in Puerto Rico. We distinguished the processing per- 
formed in Puerto Rico from the mere finishing of a partially or 
nearly completed article which would not result in a substantial 
transformation. In Uniroyal, Inc., v. United States, 3 CIT 220, 224, 
(1982), aff'd 702 F.2d 1022 (Fed Cir. 1983), an upper was manufac- 
tured in Indonesia into a substantially complete shoe, and then sent 
to the U.S. where pre-shaped and pre-sized outsoles were attached 
to the completed uppers. The court held that a substantial transfor- 
mation of the upper had not occurred in the US. since the attach- 
ment of the outsole to the upper is a minor manufacturing or com- 
bining process. In addition, the court recognized that the upper was 
already a substantially complete shoe and was recognizable as a dis- 
tinct article apart from the outsole to which it was attached. 

In regard to the first scenario in the present case, the merchan- 
dise imported into the insular possession consists of “parts” of foot- 
wear, which undergo a complex assembly process (lasting, stitching, 
inverting the inner sole and stitching the toe closed) in order to 
transform the parts into completed slippers. Therefore, assuming 
the applicable value requirements are satisfied, the slippers would 
be considered a “product of” a U.S. insular possession for purposes 
of General Note 3(aXiv), HTSUSA. See section 12.130(eX1\v), Cus- 
toms Regulations (19 CFR 12.130(e\(1Xv)). 

With respect to the applicability of General Note 3c iv), 
HTSUSA, relating to the U.S.-Israel FTA, articles imported into the 
U.S. from Israel may enter free of duty or at reduced duty rate if 
each: 


(1) is —_ the growth, product of manufacture of Israel or is 
a new or different article of commerce that has been grown, 
produced or manufactured in Israel; 


(2) the article is imported directly from Israel into the customs 
territory of the United States; and 
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(3) the sum of the cost or value of the materials produced in 
Israel, plus the direct cost of processing operations performed 
in Israel, is not less than 35 percent of the appraised value of 
each article at the time it is entered. 


Assuming again for purposes of this ruling that the value require- 
ments are met, the slippers will qualify for U.S.-Israel FTA treat- 
ment if they are considered “products of” Israel. As stated earlier in 
the facts, the same assembly process would take place in Israel as 
would in the U.S. insular possession. Therefore, the above analysis 
which determined that a substantial transformation results from 
the processing in the insular possession would be applicable to the 
processing in Israel. Thus, the slippers would be considered “prod- 
ucts of” Israel for purposes of the U.S.-Israel FTA. 


2. Issue Two: 

The alternative manufacturing scenario is the same as the first 
scenario except that the U.S. terry cloth material is die-cut into 
fabric “‘tranks” in a U.S. insular possession instead of in the Philip- 
pines. Thus, pursuant to our analysis regarding the first scenario, 
there is no question that the finished slippers imported from an in- 
sular possession would be considered “products of” that possession 
for purposes of General Note 3(4Xiv), HTSUSA. 

However, your specific concern in regard to the alternative pro- 
cess relates to whether the cost or value of the terry cloth “tranks” 
would be considered “foreign materials” for purposes of calculating 
the General Note 3(aXiv), HTSUSA, 50% foreign value limitation. 
You maintain that the processing to be performed in the Philip- 
pines after the fabric “tranks” are cut in an insular possession is in- 
sufficient to substantially transform them into “products of” the 
Philippines. Thus, you contend that the fabric “tranks” should not 
be considered “foreign materials” when they are returned to the in- 
sular possession as part of partially completed uppers. 

We agree. It is clear from a reading of General Note 3(a\iv), 
HTSUSA, that the “foreign material” content of a product of a U.S. 
insular possession does not include the cost or value of materials of 
US. origin. This, of course, assumes that the U.S. materials are not 
substantially transformed in a foreign country between the time 
that they are exported from the U.S. and the time that they are 
processed in an insular possession into a “product of” of that posses- 
sion. In regard to the alternative scenario in the instant case, terry 
cloth material of U.S. origin is sent to an insular possession where 
it is die-cut into “tranks,” which are then shipped to the Philip- 
pines. At this point in the manufacturing operation, the fabric 
“tranks” are clearly not “foreign materials,” within the meaning of 
General Note 3(aXiv), HTSUSA. Moreover, it is our opinion that the 
minor assembly operations to be performed in the Philippines, re- 
sulting in the creation of partially completed uppers, is insufficient 
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to substantially transform the “tranks” into “products of’ the 
Philippines. 

Therefore, for purposes of calculating the 50% foreign value limi- 
tation for the completed slippers imported from an insular posses- 
sion, the cost or value of the fabric “tranks” would not be consid- 
ered “foreign material” content. However, the cost or value of the 
other materials from which the slippers are made, as well as the 
cost of the processing performed in the Philippines, would be includ- 
ed in the “foreign material” content under General Note 3(aXiv), 
HTSUSA. This is consistent with Headquarters Ruling Letter 
554027 dated January 13, 1987, which involved U.S. and foreign 
fabric that was processed in the U.S. Virgin Island,s shipped to the 
Dominican Republic for further processing, and then returned to 
the Virgin Islands for finishing operations. We indicated in HRL 
554027 that the cost of the Dominican Republic processing would 
not be considered insular possession local content for purposes of 
calculating the 50% foreign value limitation. 


Holding: 

In regard to both manufacturing scenarios, the completed slippers 
will be entitled to duty-free treatment as “products of” either a U.S. 
insular possession or Israel under General Note XaXiv) or 3(cXiv), 
HTSUSA, assuming compliance with the value-content require- 
ments of those programs. Concerning the alternative scenario, the 
cost or value of fabric “tranks” cut from US. terry cloth material in 
an insular possession would not be considered “foreign materials” 
for purposes of calculating the 50% foreign value limitation under 
General Note 3(aXiv), HTSUSA. 


(C.S.D. 90-88) 


Classification: The applicability of duty-free treatment under the 
CBERA to nails manufactured in the Netherlands Antilles. 


Date: May 22, 1990 
File: HQ 555583 
CLA-2 CO:R:C:V 555583 DSN 
Category: Classification 
Tariff No.: 7317.00.55 
Mr. Pau KENNEY 
PRESIDENT 
W.J. Younc Fastener & Macuinery Co., Inc. 
181 Elliot Street 
Beverly, MA 01915 


Re: CBERA treatment of certain nails. 
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Dear Mr. KENNEY: 

This is in response to your letters of January 31, 1990, and March 
27, 1990, on behalf of Caribbean Metal Products Inc., in which you 
request a ruling that certain nails produced in the Netherlands An- 
tilles are entitled to duty-free treatment under the Caribbean Basin 
Economic Recovery Act (CBERA) (19 U.S.C. 2701-2706). 

Facts: 

According to your submissions, wire rod manufactured in Trini- 
dad and Tobago from pig iron and scrap is imported into the 
Netherlands Antilles in 2500 pound coils with a diameter of .210 
inch. In the Netherlands Antilles, the wire red is fed into a wire 
drawing machine utilizing a cold system of air, water, and lubri- 
cants, which de-scales the rod and passes it through four reducing 
dies. Each of these dies reduces the diameter of the rod by a pre-de- 
termined amount. This process converts the rod into nail wire with 
a finished diameter of .105 inch, or smaller, depending on the hole 
size used on the wire drawing machine. 

The finished wire is then fed into a high speed open die nail press 
which first cuts the point on the wire and then forms the had of the 
nail. 

The next stage involves the tumbling of the nails in a closed bar- 
rel and cleaning them with sawdust and water. After this process, 
the nails are passed through sets of parallel rolls and the heads are 
sorted. 

The non-hardened plain nails are then packed into corrugated 
boxes. The nails requiring threading are put through a rotary die 
threading machine, which consists of one rotary and one shoe die. 
This operation deforms the shank and implants the annular thread 
configuration. 

The nails that require hardening are inserted into a furnace and 
heated after which they are quenched in an oil tank. Both the nails 
that need re-threading and hardening are retumbled for clearing 
purposes before being packaged. 

The cost figures submitted have been broken down in the follow- 
ing manner: 

ETRE ere are cae eerie wren cents/|b. 


oo teva ae icktw e's SB SG 9-5 ET OP BAT OK cents/Ib. 
wire drawing 
nail making 
tumbling and polishing 
threading 
heat treating 
packaging 
DE citi nicsecrktsuwie cs © cre beanie yy cents/Ib. 
depreciation = Sap 
machine repairs and maintenance 
purchase, rework, heat treated dies 
rent 
water, light and power 
shipping supplies 
vacation pay 
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Issue: 


Whether the described nails produced in the Netherlands Antilles 
are entitled to duty-free treatment under the CBERA when import- 
ed into the U.S. 


Law and Analysis: 

Under the CBERA, eligible articles the growth, product or manu- 
facture of a designated beneficiary country (BC) may receive duty- 
free treatment if such articles are imported directly to the US. 
from a BC, and if the sum of 1) the cost or value of the materials 
produced in a BC or BC’s, plus 2) the direct cost of processing opera- 
tions performed in a BC or BC’s, is not less than 35% of the ap- 
praised value of the article at the time it is entered into the US. 
See 19 U.S.C. 2703(a). The cost or value of materials imported into a 
BC from a non-BC may be counted toward the 35% requirement on- 
ly if these materials are first substantially transformed into a new 
or different intermediate article of commerce which is then used in 
the production of a new or different article which is imported into 
the U.S. See section 10.196(a), Customs Regulations (19 CFR 
10.196(a)). 

The Netherlands Antilles is a BC. See General Note 3(cXv)A), 
Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Based on your description, it appears that the nails 
would be classified under subheading 7317.00.55, HTSUSA, which 
provides for nails, tacks, drawing pins, corrugated nails, staples 
(other than those of heading 8305) and similar articles, of iron or 
steel, whether or not with heads of other material, but exluding 
such articles with heads of copper, other which is a CBERA eligible 
provision. Therefore, if the nails are imported directly to the U‘S. 
from the Netherlands Antilles, and they satisfy the “product of” 
and 35% value-content requirements, the nails will receive duty- 
free treatment under the CBERA. 

The processing performed in Trinidad and Tobago (also a BC) 
clearly results in the substantial transformation of pig iron and 
scrap into a new and different article of commerce—wire rod. More- 
over, the subsequent processing performed in the Netherlands An- 
tilles substantially transforms the wire rod into another new and 
different article of commerce—nails. Therefore, the nails are consid- 
ered to be a “product of” a BC, and the cost or value of the wire rod 
may be counted toward the 35% value-content requirement. Based 
on your cost figures, the sum of the cost or value of the wire rod and 
the direct processing costs incurred in the Netherland Antilles will 
exceed 35% of the estimated appraised value of the imported nails. 
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For your information, we are enclosing a copy of the Customs 
Regulations relating to the CBERA (sections 10.191-10.198, Cus- 
toms Regulations (19 CFR 10.191-10.198)). 


Holding: 
Assuming that the nails manufactured in the Netherlands Antil- 


les will be imported directly to the U.S., they will be entitled to du- 
ty-free treatment under the CBERA. 





(C.S.D. 90-89) 


Classification: The applicability of subheading 9802.00.80, HTSUS, 
to leather-wrapped eyeglass temples and nylon sunglass frames. 
Date: May 21, 1990 
File: HQ 555595 
CLA-2 CO:R:C:V 555595 LS 
Category: Classification 
Tariff No: 9802.00.80, HTSUS 
Mr. JoHN Mayo McKEown 
1809 Farragut Street 
Laredo, Texas 78040-0871 


Re: Applicability of partial duty exemption under subheading 
9802.00.80, HTSUS, to leather-wrapped eyeglass temples and nylon 
sunglass frames. 


Dear Mr. McKeown: 

This is in response to your letters dated November 30, 1989, and 
February 5, 1990, to Customs in Laredo, Texas, on behalf of Phoe- 
nix Assembly Corp., requesting a ruling on the applicability of sub- 
heading 9802.00.80, Harmonized Tariff Schedule of the United 
States (HTSUS), to two separate products—leather-wrapped eye- 
glass temples and nylon sunglass frames. Samples were submitted 
for examination. Your letters were referred to this office for prepa- 
ration of a response. 


Facts: 

With respect to the leather-wrapped temples, Phoenix Assembly 
Corp. is planning to export to Mexico right and left temples, stitch- 
ed leather, and acetone. The temples are made of metal, with the 
lower half encapsulated in a plastic material. The temples and ace- 
tone are of U.S. origin and the leather is of Canadian origin. A Mex- 
ican company will perform the following operations. The leather, 
which is already folded and stitched on one end when exported to 
Mexico on rolls, is cut to length and width. Glue is placed on the re- 
verse side of the leather and activated with acetone. The leather is 
glued onto the plastic portion of the temple and any excess is re- 
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moved by cutting. The lower part of the leather-covered portion of 
the temple is then bent so that the temple will fit behind the eye- 
glass wearer’s ear. The temples will then be returned to the U.S., 
where they will be assembled with eyeglass frame fronts which 
have also been covered with leather in Mexico. 

You have specifically asked us to address the issue of what effect 
the bending operation has on the temples’ eligibility for a partial 
duty exemption under subheading 9802.00.80, HTSUS. You also re- 
quest a determination as to the country of origin of the eyeglass 
frames for marking purposes, assuming that the temples and frame 
fronts are leather-wrapped in Mexico and then assembled in the 
U.S. This will be the subject of a separate response. 

With respect to the sunglass frames, Phoenix Assembly Corp. 
plans to export the nylon temples, nylon frame fronts, and metal 
hinge pins, all of U.S. origin, to Mexico. Prior to the assembly of the 
frame fronts and temples, the left and right temples will undergo 
the following operations. First, mold closure marks are removed by 
tracing the periphery of the temple with a hand grinder equipped 
with an abrasive wheel. Next, the areas where the marks were re- 
moved are polished by tracing the periphery of the temple with a 
hand grinder equipped with a felt wheel and polish rouge. Lastly, 
the registered trademark “Ray-Ban” is printed on the end of the 
left temple which will be attached to the frame front. This printing 
is achieved using a “TAMPO” transfer printing press. The temple is 
then placed in a temporary staging area to allow the ink to dry. The 
same procedure is followed on the right temple where the registered 
trademark “Cats” is printed. 

The assembly operations will consist of the following steps. The 
metal hinge pin is inserted into the first half of the left temple by 
(1) placing the pin into the hole in the upper jaw of special hinge 
pin pliers; (2) placing the temple hinge over the lower jaw of the pli- 
ers; and (3) squeezing the pliers shut. Next, the left temple is placed 
onto the hinge located on the left side of the frame front, and the fi- 
nal stage of the pin insertion is achieved using modified pliers. This 
same process is repeated for the right temple. The temples are then 
folded to check for the proper fit. The completed sunglass frame is 
visually inspected for defects, and then placed in a shipping 
container. The frames will then be shipped to Texas for insertion of 
the lenses. 

You have also requested that we address the country of origin 
marking requirements for the sunglass frames. You inquire wheth- 
er the frames, prior to insertion of the lenses in the U.S., will be en- 
titled to a waiver of the marking requirements. 


Issue: 

(1) Whether the bent leather-wrapped temples will qualify for the 
partial duty exemption under subheading 9802.00.80, HTSUS, when 
returned to the US. 
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(2) Whether the nylon sunglass frames will qualify for the partial 
duty exemption under subheading 9802.00.80, HTSUS, when re- 
turned to the U.S. 


Law and Analysis: 
Subheading 9802.00.80, HTSUS, provides a partial duty exemp- 
tion for: 


[a]rticles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating and painting. 


All three requirements of subheading 9802.00.80, HTSUS, must be 
satisfied before a component may receive a duty allowance. An arti- 
cle entered under subheading 9802.00.80, HTSUS, is subject to duty 
upon the full value of the imported assembled article less the cost 
or value of the U.S. components, upon compliance with the docu- 
mentary requirements of section 10.24, Customs Regulations (19 
CFR 10.24). 

Operations incidental to the assembly process are not considered 
further fabrication operations, as they are of a minor nature and 
cannot always be provided for in advance of the assembly operation. 
Examples of operations considered incidental to the assembly pro- 
cess are delineated at section 10.16(b), Customs Regulations (19 CFR 
10.16(b)). However, any significant process, operation, or treatment 
whose primary purpose is the fabrication, completion, or physical or 
chemical improvement of a component, or which is not related to 
the assembly process, precludes the application of the exemption 
under subheading 9802.00.80, HTSUS. See 19 CFR 10.16(c). 


I. Leather-wrapped temples: 

The temples constitute “fabricated components, the product of 
the U.S.,” as they are exported in a condition ready for assembly, 
within the meaning of clause (a) of subheading 9802.00.80, HTSUS. 
Assuming that the acetone is in a liquid form as exported, it does 
not qualify as a “fabricated component, the product of the U.S.” 
The legislative history of subheading 9802.00.80, HTSUS, makes it 
clear that the exemption applies to U.S.-made fabricated compo- 
nents, and does not apply to chemical products, food ingredients, li- 
quids, gases, powders, etc. H.R. Rep. No. 342, 89th Cong., Ist Sess. 
49 (1965). Therefore, the acetone is not eligible for the partial duty 
exemption under the statute. 

The application of the leather onto the plastic covering of the 
temple is an acceptable assembly operation in accordance with 19 
CFR 10.16(a). See Headquarters Ruling Letter 554908 dated Decem- 
ber 22, 1988 (process of applying various adhesives to very thin 
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pieces of foreign leather, gluing the leather to eyeglass frames, and 
skiving off excess leather constitutes an acceptable assembly opera- 
tion for purposes of subheading 9802.00.80, HTSUS). 

We next consider the specific issue raised, i.e, whether the curl- 
ing or bending of the temple constitutes a “fabrication,” as that 
term is used in 19 CFR 10.16(c), or an operation incidental to the as- 
sembly process. In Samsonite Corporation v. United States, 12 CIT 
——, 702 F. Supp. 908 (1988), appeal docketed, No. 89-1346 (Fed. 
Cir. March 17, 1989), the court considered the issue of whether the 
bending of steel strip to form a luggage frame prior to the assembly 
of a luggage bag constituted a fabrication or an operation incidental 
to the assembly. The steel strips were bent by machine into a form 
analogous to a square-sided letter C and subjected to other opera- 
tions prior to being assembled into the luggage bags. The court 
found that the bending process did more than “adjust” (19 CFR 
10.16(b\(5)) the article, but rather created the component to be as- 
sembled, the essence of which Was its configuration. The bending, 
which transformed the strip into a luggage frame, was found to be a 
“further fabrication.” 

Similarly, in the instant case we find that the bending of the tem- 
ple after the assembly (i.e., application of leather onto temple) con- 
stitutes a “fabrication” or “completion” of the temple within the 
meaning of 19 CFR 10.16(c). The bending does not qualify as an op- 
eration incidental to the assernbly process under 19 CFR 10.16(bX5) 
since it does not constitute an adjustment “in the shape or form of a 
component to the extent required by the assembly being per- 
formed.” See Samsonite. The bending here is more than an adjust- 
ment in shape or form and it is not required by the assembly. In- 
stead, the primary purpose of the bending is the fabrication or com- 
pletion of the temple. See 19 CFR 10.16(c). Further, the berding of 
the temple is “not related to the assembly process” (19 CFR 10.16(c)) 
by which the leather is wrapped around and glued to the plastic 
portion of the temple. See Surgikos, Inc. v. United States, Slip. Op. 
88-35, 12 CIT —— (1988) (in applying the criteria for operations in- 
cidental to the assembly process, the court found that fenestration 
and finish folding of surgical sheets were not related directly to the 
gluing process by which the sheets were assembled). 

Since the U.S.-origin temples will be advanced in value or im- 
proved in condition by a bending process which is not an assembly 
operation or an operation incidental thereto, they wil] not be eligi- 
ble for the partial duty exemption under subheading 9802.00.80, 
HTSUS. 


II. Nylon sunglass frames: 

We must first determine whether the sunglass frame fronts, tem- 
ples, and metal hinge pins are exported in a condition ready for as- 
sembly without further fabrication (clause (a) of subheading 
9802.00.80, HTSUS). The metal hinge pins satisfy clause (a) because 
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they enter immediately into the assembly process in their exported 
condition. Since the frame fronts and temples undergo several 
processes in Mexico prior to their joinder, it is necessary to ascer- 
tain whether these processes constitute operations incidental to the 
assembly process or further fabrication. 

The first pre-assembly process involves the removal of mold clo- 
sure marks by using a hand grinder with an abrasive wheel. This 
procedure qualifies as an operation incidental to the assembly pro- 
cess because it is a trimming or filing operation designed to remove 
small amounts of excess plastic after the molding of the frame 
fronts and temples. See 19 CFR 10.16(b)(4). 

The next step of polishing the areas on the temple or frame front 
where the mold closure marks were removed constitutes an opera- 
tion incidental to the assembly process. In part, 19 CFR 10.16(c)\(5) 
provides that polishing which imparts significant new characteris- 
tics or qualities to an article is an operation not incidental to the as- 
sembly process. The polishing here does not impart a significant 
new characteristic to the temple or frame front, but is, instead, 
analogous to a cleaning operation which is enumerated in 19 CFR 
10.16(bX1) as an acceptable operation incidental to the assembly 
process. 

The operation of printing the logos, “Ray-Ban” and “Cats” on the 
left and right temples, respectively, using a transfer printing press 
also constitutes an operation incidental to the assembly process. In 
C.S.D. 79-314, 13 Cust. Bull. 1468 (1979), Customs determined that 
printing which serves the purpose of “origin markings, trademark, 
polarity, color coding, part number identification, or instruction for 
use,” is not substantial in nature and “reasonably appear{s] to be 
commercially and functionally related to the overall assembly pro- 
cess and the assembled article itself.” Since both “Ray-Ban” and 
“Cats” are registered trademarks, the printing of these names does 
not preclude application of the partial duty exemption under sub- 
heading 9802.00.80, HTSUS. 

Having found that the three pre-assembly processes constitute op- 
erations incidental to the assembly process, we conclude that the 
frame fronts and temples satisfy clause (a) of subheading 
9802.00.80, HTSUS. 

For purposes of subheading 9802.00.80, HTSUS, the term “assem- 
bly” means the fitting or joining together of fabricated solid compo- 
nents. 19 CFR 10.16(a); C.J. Tower & Sons of Buffalo, Inc. v. United 
States, 62 Cust. Ct. 643, C.D. 3840, 304 F. Supp. 1187 (1969). Joinder 
by the use of fasteners is one of the acceptable means of assembly 
listed in 19 CFR 10.16(a). The assembly operation in this case in- 
volves a three step process: (1) inserting the hinge pin, a type of 
fastener, into the first half of the temple using special hinge pin pli- 
ers; (2) placing the temple onto the hinge of the frame front; and (3) 
finishing the pin insertion utilizing modified pliers. 
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Finally, the closure or folding of the temples to check for proper 
fit and the visual inspection of the completed frame are operations 
incidental to the assembly process. See 19 CFR 10.16(b\7). 

We find that the U.S. fabricated components, consisting of the ny- 
lon sunglass frame fronts, the nylon temples, and the metal hinge 
pins, are in a condition ready for assembly without further 
fabrication, do not lose their physical identities in the assembly op- 
erations, and are not otherwise advanced in value or improved in 
condition except by assembly operations and operations incidental 
thereto. Therefore, the nylon sunglass frames are eligible for the 
duty allowance under subheading 9802.00.80, HTSUS. 

Holding: 

The leather-wrapped temples will not be eligible for the partial 
duty exemption under subheading 9802.00.80, HTSUS, when re- 
turned to the U.S. No allowance may be made for the cost or value 
of the leather component wt ‘ch is of Canadian origin. The U.S.-ori- 
gin metal temples with the plastic encapsulation are not eligible for 
the exemption since they will be advanced in value or improved in 
condition by a bending process which is not an assembly operation 
or an operation incidental thereto. The acetone is also not eligible 
because it is not a fabricated component of a type designed to be fit- 
ted together with other components. 

The processes performed in Mexico on the components of the ny- 
lon sunglass frames are considered acceptable assembly operations 
or operations incidental thereto. Since all the components of the 
frames are of U.S. origin, allowances in duty may be made under 
subheading 9802.00.80, HTSUS, for the cost or value of these com- 
ponents when the frames are returned to the U.S., upon compliance 
with the documentary requirements of 19 CFR 10.24. 





(C.S.D. 90-90) 


Marking: The country of origin marking of retail containers of crys- 
tal glass giftware. 
Date: April 27, 1990 
File: HQ 732271 
MAR-20-5 CO:R:V:C 732271 RSD 
Category: Marking 
Mr. Haroip Lorinc 
GRUNDFELD, Desiperio, Lesow!Tz & SILVERMAN 
12 East 49th Street 
New York, NY 10017 


Re: Country of origin marking requirements of retail containers of 
crystal glass giftware. 
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Dear Mr. Lorine: 

This is in response to your letters of March 22, and April 4, 1989, 
requesting a ruling on the country of origin marking requirements 
of unsealed containers of imported crystal giftware. We regret the 
delay in responding to your inquiry. 

Facts: 

Your client, Crystal Clear Industries, Inc., is an importer of crys- 
tal giftware products such as crystal bowls. Each iter is marked 
with the country of origin by means of a sticker and will be sold in 
an unsealed disposable retail container. The importer does not want 
to mark the retail boxes with the country of origin of the crystal. 
Three samples: a handcut crystal rose bowl, a crystal glass picture 
frame, and a handcrafted crystal beer mug, were submitted. These 
articles are marked with stickers to indicate the country of origin. 
The retail cartons containing the samples are unsealed and do not 
contain any indication of the country of origin of the contents. The 
cartons may however, be marked “Carton Printed in Italy.” The un- 
sealed cartons have fold-out tabs which allow them to be opened by 
the retail consumer. 


Issues: 

Do the unsealed retail cartons containing crystal giftware have to 
be marked with the country of origin if the articles themselves are 
marked? 

Do the unsealed retail cartons containing crystal giftware marked 
“Cartons Printed in Italy,” trigger the requirements of section 
134.46, Customs Regulations (19 CFR 134.46)? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. Congressional intent in enacting 19 U.S.C. 1304 
was that the ultimate purchaser should be able to know by an in- 
spection of the marking on the imported goods the country of which 
the goods is the product. “The evident purpose is to mark the goods 
so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will.” United States 
v. Friedlaender & Co., 27 C.C.P.A. 297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.41(b), Customs Regulations (19 CFR 134.41(b)), 
mandates that the ultimate purchaser in the U.S. must be able to 
find the marking easily and read it without strain. 
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The marking requirements for unsealed disposable containers of 
imported merchandise are set forth in section 134.24(d), Customs 
Regulations (19 CFR 134.24(d)). This section provides that “if the 
container is normally opened by the ultimate purchaser prior to 
purchase, only the article need be marked.” Thus, the disposable re- 
tail containers in which the crystal products are sold are not re- 
quired to be marked to indicate the country of origin of the crystal 
if they are normally opened by the ultimate purchaser prior to 
purchase. In determining if the glassware involved in this case is 
something that ultimate purchasers would take out of its carton to 
look at prior to purchase, we have considered a number of factors. 
In general, a prospective purchaser will want to remove the crystal 
glassware from its container and inspect it to find out exactly what 
he or she may be buying. This is because the prospective purchaser 
may not get a good idea how the glassware looks from a picture on 
the container and in the case of the crystal bowl the container does 
not have a picture on it. Moreover, crystal is a fragile product that 
purchasers are likely to remove from cartons so that it can be ex- 
amined prior to purchase to see if the article is broken or chipped. 
Purchasers are also likely to inspect these items to see if there are 
any imperfections. These factors are especially significant because 
crystal glassware is often given as gifts, which would increase the 
likelihood that purchasers will want to inspect them prior to 
purchase. Accordingly, we conclude that a piece of crystal glassware 
is an item which an ultimate purchaser would normally remove 
from its carton to inspect prior to purchase. Accordingly, the car- 
tons do not have to be marked with the country of origin of their 
contents. We also note that these products are likely to be on dis- 
play in the store and that in the unlikely event the ultimate pur- 
chaser does not open the carton prior tc pure’,ase, he or she would 
see the country of origin marking on the display item. 

We also conclude that the words on the “Carton Printed in Italy,” 
do not trigger the requirements of 19 CFR 134.46. This section re- 
quires that when the name of any city or locality in the U.S., or the 
name of any foreign country or locality other than the name of the 
country or locality in which the article was manufactured or pro- 
duced, appear on an imported article or its container, there shall 
appear, legibly and permanently, in close proximity to such words, 
letters, or name, and in at least a comparable size, the name of the 
country of origin preceded by “Made in,” “Product of,” or other 
words of similar meaning. The purpose of this section is to prevent 
the possibility of misleading or deceiving the ultimate purchaser of 
the actual origin of the imported goods. The marking “Carton 
Printed in Italy” clearly refers only to the origin of the carton, and 
assuming that the crystal itself is properly marked with its country 
of origin, it would not confuse the purchaser with regard to the ori- 
gin of the crystal. Therefore, the mention of Italy on the cartons 
will not trigger the requirements 19 CFR 134.46. 
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Holding: 

The unsealed cartons containing properly marked crystal 
giftware do not have to be marked with the country of origin be- 
cause pieces of crystal giftware are articles that an ultimate pur- 
chaser would normally remove from the carton to examine prior to 
purchase. The words “Carton Printed in Italy,” on the carton, do 
not trigger the requirements of 19 CFR 134.46. 





(C.S.D. 90-91) 


Marking: The country of origin marking of a tie and a scarf sold 
with coordinated blouses. 


Date: May 30, 1990 
File: HQ 733099 
Mar-2-05 CO:R:C:V 733099 RSD 
Category: Marking 
Diane L. WEINBERG, Esq. 
SANDLER, TRAVIS & RosSENBERG, P.A. 
505 Park Avenue 
New York, New York 10022 


Re: Country of origin marking requirements of a tie and a scarf sold 
with coordinated blouses. 


Dear Ms. WEINBERG: 

This is in reply to your letter of January 31, 1990, requesting a 
ruling on the country of origin marking requirements of a tie and a 
scarf that are sold as accessories to accompany blouses. 


Facts: 

Your client, MI Group, Division of Salant Corporation, imports 
women’s blouses from the Dominican Republic. The blouses are im- 
ported and sold with either a matching tie or scarf. Two sample 
blouses with the accompanying tie or scarf were submitted. The 
first sample is a pullover blouse with a partial back opening secured 
by one button. The blouse is manufactured from a print fabric with 
a pattern. It has a rib knit waist band and is trimmed on the cuffs 
and neckband with solid fabric. The accompanying tie is reversible, 
one side of which is composed of the print fabric used to manufac- 
ture the blouse; the other side is composed of the solid fabric used to 
trim the garment. 

The second sample is a women’s blouse imported with a coordi- 
nated scarf. The blouse is manufactured from a woven polyester 
fabric and features a full front six button opening concealed by a 
placket. The blouse has cuffs made from a woven polyester fabric 
containing a floral design. The scarf, measuring 36 inches square is 
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manufactured from the identical woven polyester floral fabric used 
on the cuff; the background of the floral fabric matches the fabric 
used to manufacture the blouse. 

Both blouses, as well as the scarf and tie, are products of the Do- 
minican Republic. Each blouse has a brand name label in the center 
of the neck. Adjacent to the brand name label is another label that 
indicates the country of origin of the garments. You indicate that 
the tie and scarf are imported with the blouses in question and sold 
together at retail. Neither accessory is imported or sold separately 
at retail. It appears that the scarf or tie is intended to be worn ex- 
clusively with the matching blouse. 


Issue: 


Does a scarf or a tie sold together as an accessory to a blouse and 
made in the same country as the blouse and with coordinated fabric 
have to be separately marked with the country of origin? 


, 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. Congressional intent in enacting 19 U.S.C. 1304 
was that the ultimate purchaser should be able to know by an in- 
spection of the marking on the imported goods the country of which 
the goods is the product. “The evident purpose is to mark the goods 
so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will” United States 
v. Friedlaender & Co., 27 C.C.P.A. 297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.41(b), Customs Regulations (19 CFR 134.41(b)), 
mandates that the ultimate purchaser in the U.S. must be able to 
find the marking easily and read it without strain. The ultimate 
purchaser is generally the last person in the United States who will 
receive the article in the form in which it was imported. (Section 
134.1 Customs Regulations (19 CFR 134.1)). 

In HQ 729594, August 12, 1986, Customs determined that belts 
that were sold together with dresses do not have to be separately 
marked with the country of origin. In that ruling, Customs noted 
that the belts were made of the same fabric and design as the dress- 
es, and were intended to be worn exclusively with the dresses. They 
were imported and sold in the U.S. together with the dresses as in- 
dividual dress units. The underlying rationale for excepting the 
belts from marking was that they lose their separate identities 
when they are combined and sold with dresses of the same fabric. 
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Similarly, in this case, the scarf or tie is made from the same 
fabric and design as the blouse, it is imported and sold only together 
with the blouse at the retail level, and it is intended to be worn ex- 
clusively with the blouse. As such, in accordance with HQ 729594, 
the scarf or the tie loses it separate identity when it is combined 
and sold with the blouse and is not required to be separately 
marked. 

Holding: 

A tie or scarf which is made from the same fabric and design as a 
blouse, imported and sold together as an accessory to a blouse and 
intended to be worn exclusively with the blouse, does not have to be 
individually marked with the country of origin. 


(C.S.D. 90-92) 


Marking: The country of origin marking of wearing apparel which 
will have labels and hangtags depicting the Eiffel Tower attached 
to the exterior of the garments. 


Date: May 30, 1990 
File: HQ 733129 
MAR-2-05 CO:R:C:V 733129 KG 
Category: Marking 
JOHN B. PELLEGRINI, Esq. 
Ross & Harpies 
529 Fifth Avenue 
New York, N.Y. 10017-7075 


Re: Country of origin marking of imported wearing apparel. 


Dear Mr. PELLEGRINI: 

This is in response to your letter of February 7, 1990, requesting 
a country of origin ruling regarding imported wearing apparel 
which will have labels and hangtags depicting the Eiffel Tower at- 
tached to the exterior of the garments. 


Facts: 


You have submitted for examination samples or illustrations of 
different hangtags and labels that your client proposes to attach to 
the exterior of imported women’s trousers, outerwear and tops 
which are not made in France. Some of the labels and hangtags in- 
clude a depiction of the Eiffel Tower, one of the most well known at- 
tractions in France. In addition, all the labels contain the French 
word “bonjour” and other French words together with English 
words. No locality, city name or country name appears on the 
hangtags or labels. 
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One of the samples is a fold-over fabric label which contains the 
word “bonjour” at the top of the label, and below that the size, 
fabric content, and country of origin of the garment. On the back 
side of the label, the laundering instructions are provided. 

Your client intends to mark each garment with its country of ori- 
gin in a prominent location. The trousers would be marked with 
fabric labels sewn into the center of the waistband. The other gar- 
ments would be marked with fabric labels sewn into the center of 
the neckband. 


Tssue: 


Whether the samples described above, which contain French 
words and/or depictions of the Eiffel Tower on the exterior of im- 
ported wearing apparel which is not made in France, trigger any 
special marking requirements. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
ble, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. The Court of International Trade stated in Koru 
North America v. United States, 701 F. Supp. 229, 12 CIT —— (CIT 
1988), that: “In ascertaining what constitutes the country of origin 
under the marking statute, a court must look at the sense in which 
the term is used in the statute, giving reference to the purpose of 
the particular legislation involved. The purpose of the marking stat- 
ute is outlined in United States v. Friedlaender & Co., 27 CCPA 297 
at 302, C.A.D. 104 (1940), where the court stated that: ‘Congress in- 
tended that the ultimate purchaser should be able to know by an in- 
spection of the marking on the imported goods the country of which 
the goods is the product. The evident purpose is to mark the goods 
so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. If the words “United States,” or “America,” the letters 
“U.S.A.,” any variation of such words or letters, or the name of any 
city or locality in the U.S., or the name of any foreign country or lo 
cality other than the country of origin, appears on an imported arti- 
cle in such a way as to be misleading to the ultimate purchaser, spe- 
cial marking requirements are triggered. Section 134.46, Customs 
Regulations (19 CFR 134.46), requires that in such case, the name of 
the country of origin must appear legibly, permanently, and in close 
proximity to such words, letters, or name, and in at least a compa- 
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rable size, the name of the country of origin must appear preceded 
by “Made in,” “Product of,” or other words of similar meaning. © 

Section 134.47, Customs Regulations (19 CFR 134.47), provides 
that when as part of a trademark or trade name or as part of a sou- 
venir marking, the name of a location in the U.S. appears, the arti- 
cle shall be legibly, conspicuously, and permanently marked to indi- 
cate the name of the country of origin of the article preceded by the 
words “Made in,” “Product of,” or other similar words, in close 
proximity or in some other conspicuous location. In such circum- 
stances, no comparable size requirement exists. All of the samples 
have French words and/or a picture of the Eiffel Tower on them as 
part of the design. 

The language of both 19 CFR 134.46 and 19 CFR 134.47 clearly 
state that the name or abbreviation of a place or location other 
than the country of origin trigger special marking requirements. In 
this case, none of the samples contain any references to any place 
or location other than the country or origin. The mere presence of 
words in a foreign language without any mention of a foreign place 
or locality other than the country of origin would not trigger the 
special marking requirements of 19 CFR 134.46 or 19 CFR 134.47. 
Some of the samples contain a depiction of the Eiffel Tower, which 
is a symbol and not a name of a place or locality. In HQ 729475 
(March 4, 1988), Customs stated that the presence of symbols associ- 
ated with a country other than the country of origin may mislead 
the ultimate purchaser as to the country of origin, particularly 
when the foreign symbols are more prominent than the country of 
origin marking. A variety of British symbols on an imported article 
originating in Taiwan was discussed in HQ 729096 (January 2, 
1986). In that case, Customs ruled that the presence of foreign sym- 
bols associated with a country other than the country of origin 
which were particularly prominent rendered an otherwise accept- 
able marking inconspicuous. Therefore, although neither the re- 
quirements of 19 CFR 134.46 or 19 CFR 134.47 are triggered by the 
depiction of the Eiffel Tower on these samples, the country of origin 
marking must be conspicuous in light of the depiction of the Eiffel 
Tower and the French words. Because your client intends to mark 
these imported items which have French words and depictions of 
the Eiffel Tower in very prominent locations and because it is un- 
likely that a reasonable retail consumer would be mislead by the 
presence of the French words and/or symbols described above to be- 
lieve that the garments were manufactured in France, the country 
of origin marking is conspicuous. This case is distinguishable from 
the articles in HQ 729096 which prominently displayed a variety of 
British symbols both on the articles and on their containers which 
were far more prominent than the country of origin marking. The 
French words and/or symbols here appear only on the one hangtag 
or label and are not particularly prominent. 
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Section 134.41(b), Customs Regulations (19 CFR 134.41(b)), re- 
quires that the ultimate purchaser must be able to find the country 
of origin marking easily and read it without strain. You stated that 
you intend to mark all the imported trousers in the center of the 
waistband and all the other garments in the center of the neck- 
band. The provisions of 19 CFR 134.41(b) would be satisfied if the 
wearing apparel containing one of the samples described above, is 
properly and conspicuously marked with its country of origin in the 
inside top-center of the waistband of the pants or in the inside top- 
center of the neck collar of the other garments. 

Holding: 

The depiction of the Eiffel Tower and words in a foreign language 
on fabric labels and hang tags without any reference to a place or 
location does not trigger the requirements of 19 CFR 134.46 or 19 
CFR 134.47 but does require that the country of origin marking be 
conspicuous in light of the prominence of the foreign symbol. Be- 
cause these imported articles will be marked with the country of or- 
igin in very prominent locations, the provisions of 19 U.S.C. 1304 
and 19 CFR Part 134 are satisfied. 
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